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(2) Notifying appropriate officials
and entities in states which have
adopted a process and which select the
Agency’s program or activity.

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities
in those states that have not adopted a
process under the Order or do not se-
lect the Agency’s program or activity;

(4) Responding pursuant to §1204.1510
of this part if the Administrator re-
ceives a recommendation from a des-
ignated areawide agency transmitted
by a single point of contact, in cases in
which the review, coordination, and
communication with the Agency have
been delegated.

(b) The Administrator uses the proce-
dures in §1204.1510 if a state process
provides a state process recommenda-
tion to the Agency through a single
point of contact.

§1204.1512 [Reserved]

§1204.1513 Waivers of provisions of
these regulations.

In an emergency, the Administrator
may waive any provision of these regu-
lations.

APPENDIX A TO PART 1204—ITEMS TO
COVER IN MEMORANDA OF AGREEMENT

The items to be covered in Memoranda of
Agreement between NASA Installations and
state and areawide OMB Circular A-95 clear-
inghouses for coordinating NASA and civil-
ian planning:

1. Clearinghouses will be contacted at the
earliest practicable point in project plan-
ning. Generally, this will be during the prep-
aration of Preliminary Engineering Reports,
or possibly earlier if meaningful information
is available that could practically serve as
an input in the decision-making process. It
should be noted that clearinghouses are gen-
erally comprehensive planning agencies. As
such, they are often the best repositories of
information required for development plan-
ning and constitute a resource that can often
save Federal planners substantial time and
effort, if consulted early enough. In addition
to providing information necessary for pre-
liminary engineering, clearinghouses can
make useful inputs to the development of en-
vironmental impact statements, as well as in
reviewing draft statements. Thus, consulta-
tion at the earliest stage in planning can
have substantial payoffs in installation de-
velopment.
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2. Clearinghouses will be afforded a mini-
mum time of 30 days in which to review and
comment on a proposed project and a maxi-
mum time of 45 days in which to complete
such review.

3. The minimum information to be pro-
vided to the clearinghouse will consist of
project description, scope and purpose, sum-
mary technical data, maps and diagrams
where relevant, and any data which would
show the relationship of the proposed project
or action to applicable land use plans, poli-
cies, and controls for the affected area.

4. Establish procedures for notifying clear-
inghouses of the actions taken on projects,
such as implementation, timing, postpone-
ment, abandonment, and explaining, where
appropriate, actions taken contrary to clear-
inghouse recommendations.

PART 1205 [RESERVED]

PART 1206—AVAILABILITY OF
AGENCY RECORDS TO MEMBERS
OF THE PUBLIC

Subpart 1—Basic Policy

Sec.

1206.100 Scope of part.
1206.101 Definitions.
1206.102 General policy.

Subpart 2—Records Available

1206.200 Types of records to be made avail-
able.

1206.201 Records which have been published.

1206.202 Deletion of segregable portions of a
record.

1206.203 Creation of records.

1206.204 Records of interest to other agen-
cies.

1206.205 Incorporation by reference.

1206.206 Awvailability for copying.

1206.207 Copies.

1206.208 Release of exempt records.

Subpart 3—Exemptions

1206.300 Exemptions.
1206.301 Limitation of exemptions.

Subpart 4—Location for Inspection and
Request of Agency Records

1206.400 Information centers.

1206.401 Location of NASA information cen-
ters.

1206.402 Documents available for inspection
at NASA information centers.

1206.403 Duty hours.

Subpart 5—Responsibilities
1206.500 Assistant Deputy Administrator.
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1206.501
1206.502
1206.503
1206.504
1206.505

General Counsel.

Field and component installations.
NASA Headquarters.

Inspector General.

Delegation of authority.

Subpart 6—Procedures

1206.600
1206.601

Requests for records.

Mail requests.

1206.602 Requests in person.

1206.603 Procedures and time limits for ini-
tial determinations.

1206.604 Request for records which exist
elsewhere.

1206.605 Appeals.

1206.606 Requests for additional records.

1206.607 Actions on appeals.

1206.608 Time extensions
cumstances.

1206.609 L.itigation.

1206.610 Notice to submitters of commercial
information.

in unusual cir-

Subpart 7—Search, Review, and
Duplication Fees

1206.700
1206.701
1206.702
1206.703
1206.704
1206.705
1206.706

Schedule of fees.
Categories of requesters.
Waiver or reduction of fees.
Aggregation of requests.
Advance payments.

Form of payment.
Nonpayment of fees.

Subpart 8—Failure to Release Records to
the Public

1206.800 Failure to release records to the
public.

Subpart 9—Annual Report

1206.900 Requirements for annual report.

AUTHORITY: Sec. 203, National Aeronautics
and Space Act of 1958, as amended, 72 Stat.
429, 42 U.S.C. 2473 and 5 U.S.C. 552 as amend-
ed by Pub. L. 93-504, 88 Stat. 1561, Pub. L. 99—
570, unless otherwise noted; the Privacy Act
of 1974, 5 U.S.C. 552a.

SOURCE: 52 FR 41407, Oct. 28, 1987, unless
otherwise noted.

Subpart 1—Basic Policy

§1206.100 Scope of part.

This part 1206 establishes the poli-
cies, responsibilities, and procedures
for the release to members of the pub-
lic of agency records which are under
the jurisdiction of the National Aero-
nautics and Space Administration.
This part applies to information and
agency records located at NASA Head-
quarters, at NASA Field Installations,
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and at NASA component installations,
as defined in part 1201 of this chapter.

§1206.101 Definitions.

For the purposes of this part, the fol-
lowing definitions shall apply:

(a) The term agency records or records
includes all books, papers, maps, pho-
tographs, or other documentary mate-
rials, regardless of physical form or
characteristics, made or received by
NASA in pursuance of Federal law or
in connection with the transaction of
public business and preserved by NASA
as evidence of the organization, func-
tions, policies, decisions, procedures,
operations, or other activities or be-
cause of the informational value of
data contained therein. It does not in-
clude tangible objects or articles, such
as structures, furniture, paintings,
sculptures, exhibits, models, vehicles
or equipment; library or museum mate-
rial made or acquired and preserved
solely for reference or exhibition pur-
poses; or records of another agency, a
copy of which may be in NASA’s pos-
session.

(b) The term initial determination
means a decision by a NASA official, in
response to a request by a member of
the public for an agency record, on
whether the record described in the re-
quest can be identified and located
after a reasonable search and, if so,
whether the record (or portions there-
of) will be made available under this
part or will be withheld from disclosure
under subpart 3 of this part.

(c) The term appeal means a request
by a member of the public to the Ad-
ministrator or designee, or, in the case
of records as specified in §1206.504, to
the Inspector General or designee for
reversal of any adverse initial deter-
mination the requestor has received in
response to a request for an agency
record.

(d) The term final determination
means a decision by the Administrator
or designee, or, in the case of records
as specified in §1206.504, by the Inspec-
tor General or designee on an appeal.

(e) The term working days means all
days except Saturdays, Sundays and
legal public holidays.

(f) As used in §1206.608, the term un-
usual circumstances means, but only to
the extent reasonably necessary to the
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proper processing of a particular re-
quest for agency records—

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the NASA Information
Center processing the request (see sub-
part 6 of this part for procedures for
processing a request for agency
records);

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of NASA having sub-
stantial subject-matter interest there-
in.

(g9) A statute specifically providing for
setting the level of fees for particular
types of records (5 U.S.C. 552(a)(4)(A)(vi))
means any statute that specifically re-
quires a government agency to set the
level of fees for particular types of
records in order to:

(1) Serve both the general public and
private sector organizations by conven-
iently making available government
information;

(2) Ensure that groups and individ-
uals pay the cost of publications and
other services which are for their spe-
cial use so that these costs are not
borne by the general taxpaying public;

(3) Operate an information dissemi-
nation activity on a self-sustaining
basis to the maximum extent possible;
or

(4) Return revenue to the Treasury
for defraying, wholly or in part, appro-
priated funds used to pay the cost of
disseminating government informa-
tion.

(h) The term direct costs means those
expenditures which NASA actually in-
curs in searching for and duplicating
(and in the case of commercial request-
ers, reviewing) documents to respond
to an FOIA request. Direct costs in-
clude, for example, the salary of the
employee who would ordinarily per-
form the work (the basic rate of pay for
the employee plus 16 percent of that
rate to cover benefits) and the cost of
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operating duplicating machinery. Not
included in direct costs are overhead
expenses such as costs of space and
heating or lighting the facility in
which the records are stored.

(i) The term search includes all time
spent looking for material that is re-
sponsive to a request, including page-
by-page or line-by-line identification of
material within documents. NASA will
ensure that searching for material is
done in the most efficient, least expen-
sive manner so as to minimize costs for
both the agency and the requester and
will only utilize line-by-line, page-by-
page search when consistent with this
policy. Search should be distinguished,
however, from review of material in
order to determine whether the mate-
rial is exempt from disclosure (see
paragraph (k) of this section). Searches
may be done manually or by computer
using existing programming.

(J) The term duplication refers to the
process of making a copy of a docu-
ment in order to respond to an FOIA
request. Such copies can take the form
of paper copy, microfilm, audio-visual
materials, or machine-readable docu-
mentation (e.g., magnetic tape or
disk), among others.

(k) The term review refers to the
process of examining documents lo-
cated in response to a commercial use
request (see paragraph (I) of this sec-
tion) to determine whether any portion
of any document located is permitted
to be withheld. It also includes process-
ing any documents for disclosure, e.g.,
doing all that is necessary to excise
them and otherwise prepare them for
release. Review does not include time
spent resolving general legal or policy
issues regarding the application of ex-
emptions.

(I) The term commercial use request re-
fers to a request from or on behalf of
one who seeks information for a use or
purpose that furthers the commercial,
trade or profit interests of the request
or the person on whose behalf the re-
quest is made. In determining whether
a requester properly belongs in this
category, NASA will look first to the
use to which a requester will put the
documents requested. Where NASA has
reasonable cause to doubt the use to
which a requester will put the records
sought or where that use is not clear
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from the request itself, NASA will seek
additional clarification before assign-
ing the request to a specific category.
A request from a corporation (not a
news media corporation) may be pre-
sumed to be for commercial use unless
the requester demonstrates that it
qualifies for a different fee category.

(m) The term educational institution
refers to a preschool, a public or pri-
vate elementary or secondary school,
an institution of graduate higher edu-
cation, an institution of undergraduate
higher education, an institution of pro-
fessional education, and an institution
of vocational education, which oper-
ates a program or programs of schol-
arly research.

(n) The term non-commercial scientific
institution refers to an institution that
is not operated on a commercial basis as
that term is referenced in paragraph (I)
of this section, and which is operated
solely for the purpose of conducting
scientific research, the results of which
are not intended to promote any par-
ticular product or industry.

(0) The term representative of the news
media refers to any person actively
gathering news for an entity that is or-
ganized and operated to publish or
broadcast news to the public. The term
news means information that is about
current events or that would be of cur-
rent interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of news) who make their products
available for purchase or subscription
by the general public. These examples
are not intended to be all-inclusive.
Moreover, as traditional methods of
news delivery evolve (e.g., electronic
dissemination of newspapers through
telecommunications services), such al-
ternative media would be included in
this category. In the case of freelance
journalists, they may be regarded as
working for a news organization if they
can demonstrate a solid basis for ex-
pecting publication through that orga-
nization, even though not actually em-
ployed by it. A publication contract
would be the clearest proof, but agen-
cies may also look to the past publica-
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tion record of a requester in making
this determination.

(p) The term commercial information
means, for the purpose of applying the
notice requirements of §1206.610, infor-
mation provided by a submitter and in
the possession of the National Aero-
nautics and Space Administration,
that may arguably be exempt from dis-
closure under the provisions of Exemp-
tion 4 of the Freedom of Information
Act (5 U.S.C. 552(b)(4)). The meaning
ascribed to this term for the purpose of
this notice requirement is separate and
should not be confused with use of this
or similar terms in determining wheth-
er information satisfies one of the ele-
ments of Exemption 4.

(q) The term submitter means a person
or entity that is the source of commer-
cial information in the possession of
the National Aeronautics and Space
Administration. The term submitter in-
cludes but is not limited to, corpora-
tions, state governments, and foreign
governments. It does not include other
federal government agencies or depart-
ments.

[52 FR 41407, Oct. 28, 1987, as amended at 54
FR 13518, Apr. 4, 1989]

§1206.102 General policy.

(@) In accordance with section
203(a)(3) of the National Aeronautics
and Space Act of 1958 (42 U.S.C.
2473(a)(3)), it has been and continues to
be NASA policy to provide for the
“widest practicable and appropriate
dissemination of information concern-
ing its activities and the results there-
of.”

(b) In compliance with the “Freedom
of Information” amendments to the
Administrative Procedure Act (5 U.S.C.
552, as amended by Public Laws 90-23,
93-502 and 99-570), a positive and con-
tinuing obligation exists for NASA to
make available upon request by mem-
bers of the public to the fullest extent
practicable, all agency records under
its jurisdiction, as described in subpart
2 of this part, except to the extent that
they may be exempt from disclosure
under subpart 3 of this part.
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Subpart 2—Records Available

§1206.200 Types of records to be made
available.

(a) Records required to be published
in the FEDERAL REGISTER. The follow-
ing records are required to be published
in the FEDERAL REGISTER, for codifica-
tion in title 14, chapter V, of the CFR.

(1) Description of NASA Head-
quarters and field organization and the
established places at which, the em-
ployees from whom, and the methods
whereby, the public may secure infor-
mation, make submittals or requests,
or obtain decisions;

(2) Statements of the general course
and method by which NASA'’s functions
are channeled and determined, includ-
ing the nature, and requirements of all
formal and informal procedures avail-
able;

(3) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instruc-
tions as to the scope and contents of
all papers, reports, or examinations;

(4) Substantive rules of general appli-
cability adopted as authorized by law,
and statements of general policy or in-
terpretations of general applicability
formulated and adopted by NASA;

(5) Each amendment, revision, or re-
peal of the foregoing.

(b) Agency opinions, orders, statements,
and manuals. (1) Unless they are ex-
empt from disclosure under subpart 3
of this part, or unless they are prompt-
ly published and copies offered for sale,
NASA shall make available the follow-
ing records for public inspection and
copying or purchase:

(i) All final opinions (including con-
curring and dissenting opinions) and
all orders made in the adjudication of
cases, such as opinions of the NASA
Board of Contract Appeals;

(if) Those statements of NASA policy
and interpretations which have been
adopted by NASA and are not pub-
lished in the FEDERAL REGISTER;

(iii) Administrative staff manuals (or
similar issuances) and instructions to
staff that affect a member of the pub-
lic.

(2) In connection with all records re-
quired to be made available or pub-
lished under this paragraph (b), identi-
fying details shall be deleted to the ex-
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tent required to prevent a clearly un-
warranted invasion of personal privacy.
However, in each case the justification
for the deletion shall be explained fully
in writing. A copy of such justification
shall be attached to the front of the
portion of the record made available to
the requester.

(3) In connection with all records re-
quired to be made available or pub-
lished under this paragraph (b) which
are issued, adopted, or promulgated
after July 4, 1967, except to the extent
they are exempt from disclosure under
subpart 3 of this part, current indexes
providing identifying information will
be maintained and made available for
public inspection and copying or pur-
chase (see §1206.402).

(c) Other agency records. In addition
to the records made available or pub-
lished under paragraphs (a) and (b) of
this section, NASA shall, upon request
for other records made in accordance
with this part, make such records
promptly available to any person, un-
less they are exempt from disclosure
under subpart 3 of this part, or unless
they may be purchased from other
readily available sources, as provided
in §1206.201.

§1206.201 Records which have been
published.

Publication in the FEDERAL REGISTER
is a means of making certain agency
records available to the public. Also,
the Commerce Business Daily, Synop-
sis of U.S. Government Proposed Pro-
curement, Sales and Contract Awards
(Department of Commerce) is a source
of information concerning agency
records or actions. Various other
NASA publications and documents, and
indexes thereto, are available from
other sources, such as the U.S. Super-
intendent of Documents, the National
Technical Information Service (Depart-
ment of Commerce), and the Earth Re-
sources Observation Systems (EROS)
Data Center (Department of the Inte-
rior). Such publications and documents
are not required to be made available
or reproduced in response to a request
therefor unless they cannot be pur-
chased readily from available sources.
If a publication or document is readily
available from a source other than
NASA, the requester shall be informed
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of the procedures to follow to obtain
the publication or document.

§1206.202 Deletion of segregable por-
tions of a record.

If a record requested by a member of
the public contains both information
required to be made available and that
which is exempt from disclosure under
subpart 3 of this part, and the portion
of the records that is required to be
made available 1is reasonably seg-
regable from the portion that is ex-
empt, the portion that is exempt from
disclosure shall be deleted and the bal-
ance of the record shall be made avail-
able to the requester. If the non-ex-
empt portion of the record appears to
be unintelligible or uninformative, the
requester shall be informed of that
fact, and such non-exempt portion
shall not be sent to the requester un-
less he thereafter specifically requests
it.

§1206.203 Creation of records.

Records will not be created by com-
piling selected items from the files at
the request of a member of the public,
nor will records be created to provide
the requester with such data as ratios,
proportions, percentages, frequency
distributions, trends, correlations, or
comparisons

§1206.204 Records of interest to other
agencies.

If a NASA record is requested and an-
other agency has a substantial interest
in the record, such an agency shall be
consulted on whether the record shall
be made available under this part (see
§1206.101(f)(3)). If a record is requested
that is a record of another agency, the
request shall be returned to the re-
quester, as provided in §1206.604(c).

§1206.205

Matter which is reasonably available
to the members of the public affected
thereby shall be deemed published in
the FEDERAL REGISTER when incor-
porated by reference in material pub-
lished in the FEDERAL REGISTER (pursu-
ant to the FEDERAL REGISTER regula-
tion on incorporation by reference, 1
CFR part 51).

Incorporation by reference.
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§1206.206 Availability for copying.

Except as provided in §1206.201, the
availability of a record for inspection
shall include the opportunity to ex-
tract information therefrom or to pur-
chase copies.

§1206.207 Copies.

The furnishing of a single copy of the
requested record will constitute com-
pliance with this part.

§1206.208 Release of exempt records.

If a record which has been requested
is exempt from disclosure under sub-
part 3 of this part, the record may nev-
ertheless be made available under the
procedures of subpart 6 of this part if it
is determined by an official authorized
to make either an initial determina-
tion or a final determination that such
action would not be inconsistent with a
purpose of the exemptions set forth in
subpart 3 of this part.

Subpart 3—Exemptions

§1206.300 Exemptions.

(@) Under 5 U.S.C. 552(b) agency
records falling within the exemptions
of paragraph (b) of this section are not
required to be made available under
this part. Such records may neverthe-
less be made available if it is deter-
mined that such actions would not be
inconsistent with a purpose of the ex-
emption (see §1206.208).

(b) The requirements of this part to
make agency records available do not
apply to matters that are—

(1)(i) Specifically authorized under
criteria established by an Executive
order to be kept secret in the interest
of national defense or foreign policy
and (ii) are in fact properly classified
pursuant to such Executive order;

(2) Related solely to the internal per-
sonnel rules and practices of NASA,;

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C.
552), provided that such statute (i) re-
quires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issue, or (ii)
establishes particular criteria for with-
holding or refers to particular types of
matters to be withheld;
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(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Interagency or intraagency mem-
orandums or letters which would not
be available by law to a party other
than an agency in litigation with
NASA;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation—

(i) Could reasonably be expected to
interfere with enforcement proceed-
ings,

(A) Whenever a request is made
which involves access to these records
and—

(1) The investigation or proceeding
involves a possible violation of crimi-
nal law; and

(2) There is reason to believe that the
subject of the investigation or proceed-
ing is not aware of its pendency, and
disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement proceed-
ings, the agency may, during only such
time as that circumstance continues,
treat the records as not subject to the
requirements of this section.

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion,

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy,

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by criminal law enforcement
authority in the course of a criminal
investigation or by an agency conduct-
ing a lawful national security intel-
ligence investigation, information fur-
nished by a confidential source,

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
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investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law, or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

Whenever informant records main-
tained by a criminal law enforcement
agency under an informant’s name or
personal identifier are requested by a
third party according to the inform-
ant’s name or personal identifier, the
agency may treat the records as not
subject to the requirements of this sec-
tion unless the informant’s status as
an informant has been officially con-
firmed.

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

[52 FR 41407, Oct. 28, 1982; 53 FR 5765, Feb. 26,
1988]

§1206.301 Limitation of exemptions.

(a) This part 1206 does not authorize
the withholding of information or the
availability of records to the public,
except as specifically stated in this
part.

(b) Nothing in this part shall be con-
strued as authority to withhold infor-
mation from Congress.

Subpart 4—Location for Inspection
and Request of Agency Records

§1206.400 Information centers.

NASA will maintain Information
Centers as set forth in this subpart.

§1206.401 Location of NASA informa-
tion centers.

NASA will maintain the following In-
formation Centers, at which agency
records may be inspected, from which
copies of agency records may be re-
quested and at which copies of agency
forms may be obtained:

(@) NASA Headquarters Information
Center, National Aeronautics and
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Space Administration, Washington, DC
20546.

(b) NASA Information Center, Ames
Research Center, Moffett Field, CA
94035.

(c) NASA Information Center, Hugh
L. Dryden Flight Research Facility,
Post Office Box 273, Edwards, CA 93523.

(d) NASA Information Center, God-
dard Space Flight Center, Greenbelt,
MD 20771.

(e) NASA Information Center, John
F. Kennedy Space Center, Kennedy
Space Center, FL 32899.

(f) NASA Information Center, Lang-
ley Research Center, Langley Station,
Hampton, VA 23665.

(g) NASA Information Center, Lewis
Research Center, 21000 Brookpark
Road, Cleveland, OH 44135.

(h) NASA Information Center, Lyn-
don B. Johnson Space Center, Houston,
TX 77058.

(i) NASA Information Center, George
C. Marshall Space Flight Center,
Huntsville, AL 35812.

(J) NASA Information Center, John
C. Stennis Space Center, MS 39529.

(k) NASA Information Center, NASA
Resident Procurement Office (JPL),
4800 Oak Grove Drive, Pasadena, CA
91109.

() NASA Information Center, Wal-
lops Flight Facility, Wallops Island VA
23337.

[52 FR 41407, Oct. 28, 1987; 53 FR 2738, Feb. 1,
1988, as amended at 54 FR 49750, Dec. 1, 1989]

§1206.402 Documents available for in-
spection at NASA information cen-
ters.

(a) Each NASA Information Center
will have available for inspection, as a
minimum, a current version of the fol-
lowing documents:

(1) The Freedom of Information Act
(5 U.S.C. 552, as amended by Pub. L 90-
23 and Pub L. 93-502);

(2) Title 14, chapter V, and title 41,
chapter 18, Code of Federal Regula-
tions, and material published in the
FEDERAL REGISTER for codification but
not yet included in the Code of Federal
Regulations;

(3) A master list and index of NASA
Issuances, and a copy of all such
issuances;

(4) A list and index of the manage-
ment issuances of the NASA installa-
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tion at which the Information Center is
located, and a copy of such issuances;

(5) NASA'’s Scientific and Technical
Aerospace Reports (STAR) and current
indexes thereto;

(6) Cumulative Index to Selected
Speeches and News Releases issued by
NASA Headquarters;

(7) Index/Digest of Decisions, NASA
Board of Contract Appeals;

(8) Decisions of the NASA Contract
Adjustment Board and a current index
thereto;

(9) NASA Handbook NHB 5500.1A con-
taining an index to decisions of the
NASA Inventions and Contributions
Board on Petitions for Patent Waivers;

(10) Copies of Environmental Impact
Statements filed by NASA under the
National Environmental Policy Act of
1969;

(11) Collection of all issues of ““NASA
Activities’’; and

(12) List of licenses granted under
NASA-owned patents.

(b) Because the indexes listed in
paragraph (a) of this section are volu-
minous and because current versions
thereof will be available for inspection
at NASA Information Centers, from
which copies of the indexes may be re-
quested under §1206.603, it is deter-
mined and so ordered that publication
of the indexes quarterly in the FED-
ERAL REGISTER would be unnecessary
and impractical.

§1206.403 Duty hours.

The NASA Information Centers listed
in §1206.401 shall be open to the public
during all regular workdays, from 9
a.m. to 4 p.m.

Subpart 5—Responsibilities

§1206.500 Assistant Deputy Adminis-
trator.

Except as otherwise provided in
§1206.504, the Assistant Deputy Admin-
istrator or designee is responsible for
the following:

(a) Providing overall supervision and
coordination of the implementation of
the policies and procedures set forth in
this part 1206;

(b) After consultation with the Gen-
eral Counsel, making final determina-
tions under §1206.607, within the time
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limits specified in subpart 6 of this
part;

(c) Determining whether unusual cir-
cumstances exist under §1206.608 as
would justify the extension of the time
limit for a final determination.

[52 FR 41407, Oct. 28, 1987; 53 FR 2738, Feb. 1,
1988, as amended at 54 FR 49750, Dec. 1, 1989]

§1206.501 General Counsel.

The General Counsel is responsible
for the interpretation of 5 U.S.C. 552
and of this part, and for the handling of
litigation in connection with a request
for an agency record under this part.

§1206.502 Field and component instal-
lations.

(a) Except as otherwise provided in
§1206.504, the Director of each NASA
Installation or the Official-in-Charge of
each Component Installation is respon-
sible for the following:

(1) After consultation with the Chief
Counsel or the Counsel charged with
providing legal advice to a Field or a
Component Installation, making ini-
tial determinations under §§1206.603
and 1206.604;

(2) Determining whether unusual cir-
cumstances exist under §1206.608 as
would justify the extension of the time
limit for an initial determination; and

(3) In coordination with the Assistant
Deputy Administrator, ensuring that
requests for records under the cog-
nizance of his/her respective installa-
tion are processed and initial deter-
minations made within the time limits
specified in subpart 6 of this part.

(b) If so designated by the Director or
Official-in-Charge of the respective in-
stallation, the principal Public Affairs
Officer at the installation may perform
the functions set forth in paragraphs
(a)(1) and (2) of this section.

[52 FR 41407, Oct. 28, 1987, as amended at 54
FR 49750, Dec. 1, 1989]

§1206.503 NASA Headquarters.

(a) Except as otherwise provided in
§1206.504, the Associate Administrator
for Communications, is responsible for
the following:

(1) Preparing the annual reports re-
quired by §1206.900, including establish-
ing reporting procedures throughout
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NASA to facilitate the preparation of
such reports;

(2) After consultation with the Office
of General Counsels, making initial de-
terminations under §§1206.603 and
1206.604;

(3) Determining whether unusual cir-
cumstances exist under §1206.608 as
would justify the extension of the time
limit for an initial determination; and

(4) In coordination with the Assistant
Deputy Administrator, ensuring that
requests for agency records under the
cognizance of Headquarters are proc-
essed and initial determinations made
within the time limits specified in sub-
part 6 of this part.

(b) The functions set forth in para-
graphs (a)(1), (2) and (3) of this section
may be delegated by the Associate Ad-
ministrator for Communications to a
Public Affairs Officer or Specialist and
to the Manager of his/her designee,
NASA Resident Procurement Office—
JPL.

[52 FR 41407, Oct. 28, 1987; 53 FR 2738, Feb. 1,
1988, as amended at 54 FR 49750, Dec. 1, 1989]

§1206.504 Inspector General.

(a) The Inspector General or designee
is responsible for making final deter-
minations under §1206.607 within the
time limits specified in subpart 6 of
this part, with respect to audit and in-
vestigative documents originating in
the Office of the Inspector General,
documents from outside the Govern-
ment related to an audit or investiga-
tion, documents prepared in response
to a request from or addressed to the
Office of the Inspector General, or
other documents originating within
the Office of the Inspector General,
after consultation with the General
Counsel or designee on an appeal of an
initial determination to the Inspector
General.

(b) The Assistant Inspectors General
or their designees are responsible for
making initial determinations under
§§1206.603 and 1206.604 with respect to
audit and investigative documents
originating in the Office of the Inspec-
tor General, documents from outside
the Government related to an audit or
investigation, documents prepared in
response to a request from or addressed
to the Office of the Inspector General,
or other documents originating with
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the Office of the Inspector General,
after consultation with the Attorney-
Advisor to the Inspector General or
designee.

(c) The Inspector General or designee
is responsible for ensuring that re-
quests for agency records as specified
in paragraphs (a) and (b) of this section
are processed and initial determina-
tions are made within the time limits
specified in subpart 6 of this part.

(d) The Inspector General or designee
is responsible for determining whether
unusual circumstances exist under
§1206.608 as would justify the extension
of the time limit for an initial or final
determination, for records as specified
in paragraphs (a) and (b) of this sec-
tion.

(e) Records as specified in paragraphs
(a) and (b) of this section include any
records located at Regional Inspector
General Offices as well as records lo-
cated at the Headquarters Office of the
Inspector General.

§1206.505 Delegation of authority.

Authority necessary to carry out the
responsibilities specified in this sub-
part is delegated from the Adminis-
trator to the officials named in this
subpart.

Subpart 6—Procedures

§1206.600 Requests for records.

A member of the public may request
an agency record by mail or in person
from the Freedom of Information Act
(FOIlA) Office having cognizance over
the record requested or from the NASA
Headquarters FOIA Office.

[54 FR 49750, Dec. 1, 1989]

§1206.601 Mail requests.

In view of the time limits under 5
U.S.C. 552(a)(6) for an initial deter-
mination on a request for an agency
record (see §1206.603), a request by mail
must meet the following requirements:

(a) The request must be addressed to
an appropriate NASA FOIA Office or
otherwise be clearly identified on the
envelope and in the letter as a request
for an agency record under the ‘“‘Free-
dom of Information Act”.

(b) The request must identify the
record requested or reasonably describe
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it in such a manner as to enable a pro-
fessional NASA employee who is famil-
iar with the subject area of the request
to identify and locate the record with a
reasonable amount of effort. NASA
need not comply with a blanket or cat-
egorical request (such as ‘“‘all matters
relating to”’ a general subject) where it
is not feasible reasonably to determine
what is sought. NASA will in good
faith endeavor to identify and locate
the record sought and will consult with
the requester when necessary and ap-
propriate for that purpose. However, as
provided in §1206.203, NASA will under-
take no obligation to compile or create
information or records not already in
existence at the time of the request.

(c) If a fee is chargeable under sub-
part 7 of this part for search or duplica-
tion costs incurred in connection with
a request for an agency record, and the
requester knows the amount of the fee
at the time of the request, the request
should be accompanied by a check or
money order payable in that amount to
the ‘““National Aeronautics and Space
Administration.” NASA cannot be re-
sponsible for cash sent by mail; stamps
will not be accepted. If the amount of
the fee chargeable is not known at the
time of the request, the requester will
be notified in the initial determination
(or in a final determination in the case
of an appeal) of the amount of the fee
chargeable (see §1206.608(c)). For cir-
cumstances in which advance payment
of fees is required, see §1206.704.

[52 FR 41407, Oct. 28, 1987, as amended at 54
FR 49750, Dec. 1, 1989]

§1206.602 Requests in person.

(@) A member of the public may re-
gquest an agency record in person at a
NASA FOIA Office (see §1206.401) dur-
ing the duty hours of the installation.

(b) A request at an FOIA Office must
identify the record requested or reason-
ably describe it as provided in
§1206.601(b).

(c) If the record requested is located
at the FOIA Office or otherwise readily
obtainable, it shall be made available
to the requester upon the payment of
any fees that are chargeable (see sub-
part 7 of this part), which fees may be
paid in cash or by a check or money
order payable to the ‘“‘National Aero-
nautics and Space Administration.” If
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the record requested is not located at
the FOIA Office or otherwise readily
obtainable, the request will be dock-
eted at the FOIA Office and processed
in accordance with the procedures in
§§1206.603 and 1206.604, with any fee
chargeable being handled in accordance
with §1206.601(c).

[52 FR 41407, Oct. 28, 1987, as amended at 54
FR 49750, Dec. 1, 1989]

§1206.603 Procedures and time limits
for initial determinations.

(a) Except as provided in §1206.608, an
initial determination on a request for
an agency record, addressed in accord-
ance with §1206.601(a) or made in per-
son at a NASA FOIA Office, shall be
made, and the requester shall be sent
notification thereof, within ten work-
ing days after receipt of the request, as
required by 5 U.S.C. 552(a)(6).

(b) An initial determination on a re-
quest for an agency record by mail not
addressed in accordance with
§1206.601(a) shall be made, and the re-
quester shall be sent notification
thereof, within ten working days after
the correspondence is recognized as a
request for an agency record under the
“Freedom of Information Act” and re-
ceived by the appropriate NASA FOIA
Office. With respect to such a request,
unless an initial determination can
reasonably be made within ten working
days of the original receipt, the request
will be promptly acknowledged and the
requester notified of the date the re-
quest was received at that FOIA Office
and that an initial determination on
the request will be made within ten
working days of that date.

(c) If it is determined that the re-
quested record (or portion thereof) will
be made available, and if the charges
are under $250, NASA will either send a
copy of the releasable record and a bill
for the fee or send the initial deter-
mination and a bill for the fee to the
requester. In the latter case the docu-
ments will be released when the fee is
received. If the fee chargeable is over
$250, a request for payment of the fee
will always be sent with the initial de-
termination, and the records will be
mailed only upon receipt of payment.
When records are sent before payment
is received, the fact that interest will
be charged from the 31st day after the
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day of the response shall be stated in
the response. The date of the mailing
of an initial determination, with or
without the record(s), shall be deemed
to satisfy the time limit for initial de-
terminations.

(d) Any notification of an initial de-
termination that does not comply fully
with the request for an agency record
shall include a statement of the rea-
sons for the adverse determination, in-
clude the name and title of the person
making the initial determination, and
notify the requestor of the right to ap-
peal to the Administrator, or the In-
spector General, as appropriate, under
§1206.605.

[52 FR 41407, Oct. 28, 1987, as amended at 54
FR 49750, Dec. 1, 1989]

§1206.604 Request for records which
exist elsewhere.

(a) If a request for an agency record
is received by an FOIA Office not hav-
ing cognizance of the record (for exam-
ple, where a request is submitted to
one NASA installation or Headquarters
and the requested record exists only at
another NASA installation), the FOIA
Office receiving the request shall
promptly forward it to the NASA FOIA
Office having cognizance of the record
requested. That installation shall ac-
knowledge the request and inform the
requester that an initial determination
on the request will be sent within ten
working days from the date of receipt
by such installation.

(b) If a request is received for agency
records which exist at two or more in-
stallations, the FOIA Office receiving
the request shall undertake to comply
with the request, if feasible, or to for-
ward the request (or portions thereof)
promptly to a more appropriate instal-
lation for processing. The requester
shall be kept informed of the actions
taken to respond to the request.

(c) If a request is received by a NASA
FOIA Office for a record of another
agency, the requester shall promptly
be informed of that fact, and the re-
quest shall be returned to the re-
quester, with advice as to where the re-
quest should be directed.

[54 FR 49750, Dec. 1, 1989]
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§1206.605 Appeals.

(@) A member of the public who has
requested an agency record in accord-
ance with §1206.601 or §1206.602, and
who has received an initial determina-
tion which does not comply fully with
the request, may appeal such an ad-
verse initial determination to the Ad-
ministrator, or, for records as specified
in §1206.504, to the Inspector General
under the procedures of this section.

(b) The Appeal must:

(1) Be addressed to the Adminis-
trator, NASA Headquarters, Washing-
ton, DC 20546, or, for records as speci-
fied in §1206.504, to the Inspector Gen-
eral. NASA Headquarters, Washington,
DC 20546.

(2) Be identified clearly on the enve-
lope and in the letter as an ‘““‘Appeal
under the Freedom of Information
Act’’;

(3) Include a copy of the request for
the agency record and a copy of the ad-
verse initial determination;

(4) To the extent possible, state the
reasons why the requester believes the
adverse initial determination should be
reversed; and

(5) Be sent to the Administrator or
the Inspector General, as appropriate,
within 30 calendar days of the date of
receipt of the initial determination.

(c) An official authorized to make a
final determination may waive any of
the requirements of paragraph (b) of
this section, in which case the time
limit for the final determination (see
§1206.607(a)) shall run from the date of
such waiver.

§1206.606 Requests
records.

If, upon receipt of a record (or por-
tions thereof) following an initial de-
termination to comply with a request,
the requestor believes that the mate-
rials received do not comply with the
request, the requestor may elect either
to request additional records under the
procedures of §1206.601 or §1206.602, or
to file on appeal under the procedures
of §1206.605, in which case the appeal
must be sent to the Administrator, or
to the Inspector General, in the case of
records as specified in §1206.504, within
30 days of receipt of the record (or por-
tions thereof), unless good cause is
shown for any additional delay.

for additional
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§1206.607 Actions on appeals.

(a) Except as provided in §1206.608,
the Administrator or designee, or in
the case of records as specified in
§1206.504, the Inspector General or des-
ignee, shall make a final determination
on an appeal and notify the requestor
thereof, within 20 working days after
the receipt of the appeal.

(b) If the final determination re-
verses in whole or in part the initial
determination, the record requested (or
portions thereof) shall be made avail-
able promptly to the requester, as pro-
vided in the final determination.

(c) If the final determination sustains
in whole or in part an adverse initial
determination, the notification of the
final determination shall:

(1) Explain the basis on which the
record (or portions thereof) will not be
made available:

(2) Include the name and title of the
person making the final determination;

(3) Include a statement that the final
determination is subject to judicial re-
view under 5 U.S.C. 552(a)(4); and

(4) Enclose a copy of 5 U.S.C.
552(a)(4).

§1206.608 Time extensions in unusual
circumstances.

(@) In ‘“‘unusual circumstances’” as
that term is defined in §1206.101(f), the
time limits for an initial determina-
tion (see §81206.603 and 1206.604) and for
a final determination (see §1206.607)
may be extended, but not to exceed a
total of ten working days in the aggre-
gate in the processing of any specific
request for an agency record.

(b) If an extension of time under this
section would be required, the re-
quester shall be promptly notified of
the reasons therefor and the date when
a determination will be sent.

(c) If a record described in a request
cannot be located within the ten-work-
ing-day time limit for an initial deter-
mination, after consultation with a
professional NASA employee who is fa-
miliar with the subject area of the re-
quest, that fact normally will justify
an initial determination that the
record requested cannot be identified
or located, rather than a decision that
an extension of time under this section
would be appropriate.
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(d) In exceptional circumstances, if it
would be impossible to complete a
search for or review of agency records
within the ten-working-day period for
an initial determination, an official au-
thorized to make an initial determina-
tion or his designee may seek an exten-
sion of time from the requester. If such
an extension of time can be agreed
upon, that fact should be clearly docu-
mented and the initial determination
made within the extended time period;
if not, an initial determination that
the record cannot be identified or lo-
cated, or reviewed, within the ten-
working-day time limit shall be made
under §1206.603.

§1206.609 Litigation.

In any instance in which NASA is
sued in connection with a request for
an agency record under this part, the
matter shall promptly be referred to
the General Counsel together with a re-
port on the details and status of the re-
quest. In such a case, if a final deter-
mination with respect to the request
has not been made, such a determina-
tion shall be made as soon as possible,
under procedures prescribed by the
General Counsel in each case.

§1206.610 Notice to submitters of com-
mercial information.

(a) General policy. Upon receipt of a
request for commercial information
pursuant to the Freedom of Informa-
tion Act, the National Aeronautics and
Space Administration shall provide the
submitter with notice of the request in
accordance with the requirements of
this section.

(b) Notice to submitters. Except as pro-
vided in paragraph (g) or (h) of this sec-
tion, the agency shall make a good
faith effort to provide a submitter with
prompt notice of a request appearing to
encompass its commercial information
whenever required under paragraph (c)
of this section. Such notice shall iden-
tify the commercial information re-
quested and shall inform the submitter
of the opportunity to object to its dis-
closure in accordance with paragraph
(d) of this section. If the submitter
would not otherwise have access to the
document that contains the informa-
tion, upon the request of the submit-
ter, the agency shall provide access to,
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or copies of, the records or portions
thereof containing the commercial in-
formation. This notice shall be pro-
vided in writing upon the request of
the submitter. Whenever the agency
provides notice pursuant to this sec-
tion, the agency shall advise the re-
quester that notice and opportunity to
comment are being provided to the sub-
mitter.

(c) When notice is required. The agen-
cy shall provide a submitter with no-
tice of a request whenever the informa-
tion is subject to an understanding of
confidentiality between the agency and
the submitters, or the agency has rea-
son to believe that the information
constitutes commercial information.

(d) Opportunity to object to disclosure.
Through the notice described in para-
graph (b) of this section, the agency
shall afford a submitter a reasonable
period within which to provide the
agency with a detailed statement of
any objection to disclosure. This period
shall not exceed 10 working days from
the date after which the agency can
reasonably assume receipt of notice by
the submitter, unless the submitter
provides a reasonable explanation jus-
tifying additional time to respond. If
the agency does not receive a response
from the submitter within this period,
the agency shall proceed with its re-
view of the information and initial de-
termination. The submitter’s response
shall include all bases, factual or legal,
for withholding any of the information
pursuant to Exemption 4. Information
provided by a submitter pursuant to
this paragraph may itself be subject to
disclosure under the FOIA.

(e) Notice of intent to disclose. The
agency shall carefully consider any ob-
jections of the submitter in the course
of determining whether to disclose
commercial information. Whenever the
agency decides to disclose commercial
information over the objection of a
submitter, the agency shall forward to
the submitter a written statement
which shall include:

(1) A brief explanation as to why the
agency did not agree with any objec-
tions;

(2) A description of the commercial
information to be disclosed, sufficient
to identify the information to the sub-
mitter; and
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(3) A date after which disclosure is
expected. Such notice of intent to dis-
close shall be forwarded a reasonable
number of working days prior to the
date specified in paragraph (e)(3) of
this section. A copy of this statement
shall be forwarded to the requester at
the same time, unless the description
required by paragraph (e)(2) of this sec-
tion would constitute a premature re-
lease, in which case the description
shall be appropriately redacted and the
requester so advised.

(f) Notice of FOIA lawsuit. Whenever a
requester brings suit seeking to compel
disclosure of commercial information
covered by paragraph (c) of this sec-
tion, the agency shall promptly notify
the submitter. Whenever a submitter
brings suit against the agency in order
to prevent disclosure of commercial in-
formation, the agency shall promptly
notify the requester.

(g) Exceptions to notice requirements.
The notice requirements of this section
shall not apply if:

(1) The information has been pub-
lished or otherwise made available to
the public;

(2) Disclosure of the information is
required by law (other than 5 U.S.C.
552);

(3) The submitter has received notice
of a previous FOIA request which en-
compassed the information requested
in the later request, and the agency in-
tends to withhold information in the
same manner as in the previous FOIA
request;

(4) Upon submitting the information
or within a reasonable period there-
after, (i) the submitter reviewed its in-
formation in anticipation of future re-
quests pursuant to the FOIA, (ii) pro-
vided the agency a statement of its ob-
jections to disclosure consistent with
that described in paragraph (d) of this
section, and (iii) the agency intends to
release information consistent with the
submitter’s objections; or

(5) Notice to the submitter may dis-
close information exempt from disclo-
sure pursuant to 5 U.S.C. 552(b)(7).

(h) An additional limited exception
to the notice requirements of this sec-
tion, to be used only when all of the
following exceptional circumstances
are found to be present, authorizes the
agency to withhold information which
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is the subject of a FOIA request, based
on Exemption 4 (5 U.S.C. 552(b)(4)),
without providing the submitter indi-
vidual notice:

(1) The agency would be required to
provide notice to over 10 submitters, in
which case, notification may be accom-
plished by posting or publishing the no-
tice in a place reasonably calculated to
accomplish notification;

(2) Absent any response to the pub-
lished notice, the agency determines
that if it provided notice as is other-
wise required by paragraph (c) of this
section, it is reasonable to assume that
the submitter would object to disclo-
sure of the information based on Ex-
emption 4; and,

(3) If the submitter expressed the an-
ticipated objections, the agency would
uphold those objections.

This exemption shall be used only with
the approval of the Chief Counsel of the
Field Installation, the Attorney-Advi-
sor to the Inspector General, or the As-
sociate General Counsel responsible for
responding to the request. This excep-
tion shall not be used for a class of doc-
uments or requests, but only as war-
ranted by an individual FOIA request.

[54 FR 13518, Apr. 4, 1989, as amended at 54
FR 49750, Dec. 1, 1989]

Subpart 7—Search, Review, and
Duplication Fees

§1206.700 Schedule of fees.

The fees specified in this section
shall be charged for searching for, re-
viewing, and/or duplicating agency
records made available in response to a
request under this part.

(a) Copies. For copies of documents
such as letters, memoranda, state-
ments, reports, contracts, etc., $0.10
per copy of each page. For copies of
oversize documents, such as maps,
charts, etc., $0.15 for each reproduced
copy per square foot. These charges for
copies include the time spent in dupli-
cating the documents. For copies of
still photographs, blueprints, video-
tapes, engineering drawings, hard cop-
ies of aperture cards, etc., the fee
charged will reflect the full direct cost
to NASA of reproducing or copying the
record.
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(b) Clerical searches. For each one
quarter hour spent by clerical person-
nel in searching for an agency record in
response to a request under this part,
$2.25.

(c) Nonroutine, nonclerical searches.
Where a search cannot be performed by
clerical personnel, for example, where
the task of determining which records
fall within a request and collecting
them requires the time of professional
or managerial personnel, and where the
amount of time that must be expended
in the search and collection of the re-
quested records by such higher level
personnel is substantial, charges for
the search may be made at a rate in ex-
cess of the clerical rate, namely for
each one quarter hour spent by such
higher level personnel in searching for
a requested record, $4.50.

(d) Review of records. For commercial
use requests only, where time is spent
reviewing to determine whether they
are exempt from mandatory disclosure,
a charge may be made at the rate for
each one quarter hour spent by an at-
torney, $6.25. No charge shall be made
for the time spent in resolving general
legal or policy issues regarding the ap-
plication of exemptions. This charge
will only be assessed the first time
NASA reviews a record and not at the
administrative appeal level.

(e) Computerized records. Because of
the diversity in the types and configu-
rations of computers which may be re-
quired in responding to requests for
agency records maintained in whole or
in part in computerized form, it is not
feasible to establish a uniform schedule
of fees for search and printout of such
records. In most instances, records
maintained in computer data banks are
available also in printed form and the
standard fees specified in paragraph (a)
of this section shall apply. If the re-
quest for an agency record required to
be made available under this part re-
quires a computerized search or print-
out, the charge for the time of person-
nel involved shall be at the rates speci-
fied in paragraphs (b) and (c) of this
section. The charge for the computer
time involved and for any special sup-
plies or materials used, shall not ex-
ceed the direct cost to NASA. This
charge may be as high as $125.00 per
quarter hour. Before any computer
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search or printout is undertaken in re-
sponse to a request for an agency
record, the requester shall be notified
of the applicable unit costs involved
and the total estimated cost of the
search and/or printout.

(f) Other search and duplication costs.
Reasonable standard fees, other than
as specified in paragraphs (a) through
(e) of this section, may be charged for
additional direct costs incurred in
searching for or duplicating an agency
record in response to a request under
this part. Charges which may be made
under this paragraph include, but are
not limited to, the transportation of
NASA personnel to places of record
storage for search purposes or freight
charges for transporting records to the
personnel searching for or duplicating
a requested record.

(g) Charges for special services. Com-
plying with requests for special serv-
ices such as those listed in (g)(1), (2),
and (3) of this section is entirely at the
discretion of NASA. Neither the FOIA
nor its fee structure cover these kinds
of services. To the extent that NASA
elects to provide the following services,
it will levy a charge equivalent to the
full cost of the service provided:

(1) Certifying that records are true
copies;

(2) Sending records by special meth-
ods such as express mail.

(3) Packaging and mailing bulky
records that will not fit into the larg-
est envelope carried in the supply in-
ventory.

(h)  Unsuccessful or unproductive
searches. Search charges, as set forth in
paragraphs (b) and (c) of this section,
may be made even when an agency
record which has been requested can-
not be identified or located after a dili-
gent search and consultation with a
professional NASA employee familiar
with the subject area of the request, or
if located, cannot be made available
under subpart 3 of this part. Ordinarily,
however, fees will not be charged in
such instances unless they are substan-
tial (over $50.00) and the requester has
consented to the search after having
been advised that it cannot be deter-
mined in advance whether any records
exist which can be made available (see
§1206.704) and that search fees will be
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charged even if no record can be lo-
cated and made available.

(i) Fees not chargeable. (1) NASA will
not charge for the first 100 pages of du-
plication and the first 2 hours of search
time (meaning manual search) except
to requesters seeking documents for
commercial use.

(2) If the cost to be billed to the re-
quester is equal to or less than $5.00, no
charges will be billed.

§1206.701 Categories of requesters.

There are four categories of FOIA re-
questers: Commercial use requesters;
educational and noncommercial sci-
entific institutions; representatives of
the news media; and all other request-
ers. The Act prescribes specific levels
of fees for each of these categories:

(a) Commercial use requesters. When
NASA receives a request for documents
appearing to be for commercial use, it
will assess charges which recover the
full direct costs of searching for, re-
viewing for release, and duplicating the
records sought. Requesters must rea-
sonably describe the records sought.
Moreover, in the case of such a request,
NASA will not consider a request for
waiver or reduction of fees based upon
an assertion that disclosure would be
in the public interest. Commercial use
requesters are not entitled to 2 hours
of free search time nor to 100 free pages
of reproduction of documents.

(b) Educational and noncommercial sci-
entific institition requesters. NASA shall
provide documents to requesters in this
category for the cost of reproduction
alone, excluding charges for the first
100 pages. To be eligible for inclusion in
this category, requesters must show
that the request being made is author-
ized by and under the auspices of a
qualifying institution and that the
records are not being sought for a com-
mercial use, but are being sought in
furtherance of scholarly (if the request
is from an educational institution) or
scientific (if the request is from a non-
commercial scientific institution) re-
search. Requesters must reasonably de-
scribe the records sought.

(c) Requesters who are representatives
of the news media. NASA shall provide
documents to requesters in this cat-
egory for the cost of reproduction
alone, excluding charges for the first
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100 pages. To be eligible for inclusion in
this category, a requester must dem-
onstrate that he/she meets the criteria
in §1206.101(o) of this part, and his/her
request must not be made for a com-
mercial use. Requesters must reason-
ably describe the records sought.

(d) All other requesters. NASA shall
charge requesters who do not fit into
any of the categories mentioned in this
section, fees which recover the full di-
rect reasonable cost of searching for
and reproducing records that are re-
sponsive to the request, except that the
first 100 pages of reproduction and the
first 2 hours of search time shall be fur-
nished without charge. Moreover, re-
quests from individuals for records
about themselves located in NASA’s
systems of records will continue to be
processed under the fee provisions of
the Privacy Act of 1974, which permits
fees only for reproduction. Requesters
must reasonably describe the records
sought.

§1206.702 Waiver or reduction of fees.

The burden is always on the re-
quester to provide the evidence to qual-
ify him/her for a fee waiver or reduc-
tion.

(@) NASA shall furnish documents
without charge or at reduced charges
in accordance with 5 U.S.C.
552(a)(4)(A)(iii), provided that: (1) Dis-
closure of the information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government and (2) it is not
primarily in the commercial interest of
the requester.

(b) Where these two statutory re-
quirements are satisfied, based upon
information supplied by the requester
or otherwise made known to NASA, the
FOIA fee shall be waived or reduced.
Where one or both of these require-
ments is not satisfied, a fee waiver or
reduction is not warranted under the
statute.

(c) In determining whether disclosure
is in the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the government, the
following considerations shall be ap-
plied:
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(1) Whether the subject of the re-
quested records concerns ‘‘the oper-
ations or activities of the govern-
ment’’;

(2) Whether the disclosure is “likely
to contribute” to an understanding of
government operations or activities;

(3) Whether disclosure of the re-
quested information will contribute to
“public understanding’’; and

(4) Whether the disclosure is likely to
contribute ‘‘significantly’” to public
understanding of government oper-
ations or activities.

(d) In determining whether disclosure
of the information “‘is not primarily in
the commercial interest of the re-
quester,” the following consideration
shall be applied:

(1) Whether the requester has a com-
mercial interest that would be
furthered by the requested disclosure;
and if so,

(2) Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is ‘“‘primarily
in the commercial interest of the re-
quester.”’

§1206.703 Aggregation of requests.

A requester may not file multiple re-
quests at the same time, each seeking
portions of a document or documents,
solely in order to avoid payment of
fees. When NASA has reason to believe
that a requester or a group of request-
ers acting in concert, is attempting to
break a request down into a series of
requests for the purpose of evading the
assessment of fees, NASA will aggre-
gate any such requests and charge ac-
cordingly. NASA will consider that
multiple requests made within a 30-day
period were so intended, unless there is
evidence to the contrary. Where the
relevant time period exceeds 30 days,
NASA will not assume such a motive,
unless there is evidence to the con-
trary. In no case will NASA aggregate
multiple requests on unrelated subjects
from one requester.

§1206.704 Advance payments.

(a) NASA will not require a requester
to make an advance payment, i.e., pay-
ment before work is commenced or
continued on a request, unless:
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(1) NASA estimates or determines
that the allowable charges are likely to
exceed $250. NASA will notify the re-
quester of the likely cost and obtain
satisfactory assurance of full payment
where the requester has a history of
prompt payment of FOIA fees, or re-
quire an advance payment of an
amount up to the full estimated
charges in the case of requesters with
no history of payment; or

(2) A requester has previously failed
to pay a fee in a timely fashion (within
30 days of billing), then NASA may re-
quire the requester to pay the full
amount owed plus any applicable inter-
est as provided below (see §1206.706(a)),
or demonstrate that he/she has, in fact,
paid the fee, and to make an advance
payment of the full amount of the esti-
mated fee before the agency begins to
process a new request or a pending re-
quest from that requester.

(b) When NASA acts under para-
graphs (a)(1) and (2) of this section, the
administrative time limits will begin
only after NASA has received the fee
payments described in paragraph (a) of
this section.

§1206.705 Form of payment.

Payment by mail shall be made by
check or money order payable to the
“National Aeronautics and Space Ad-
ministration” and sent to the NASA
office which processed the request.

§1206.706 Nonpayment of fees.

(a) Interest to be charged. Requesters
are advised that should they fail to pay
the fees assessed, they may be charged
interest on the amount billed starting
on the 31st day following the day on
which the billing was sent. Interest
will be at the rate prescribed in section
3717 of Title 31 U.S.C.

(b) Applicability of Debt Collection Act
of 1982 (Pub. L. 97-365). Requesters are
advised that if full payment is not re-
ceived within 60 days after the billing
was sent, the procedures of the Debt
Collection Act may be invoked 14 CFR
1261.407-1261.409). These procedures in-
clude three written demand letters at
not more than 30-day intervals, disclo-
sure to a consumer reporting agency,
and the use of a collection agency,
where appropriate.
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Subpart 8—Failure to Release
Records to the Public

§1206.800 Failure to release records to
the public.

(a) Except to the extent that a person
has actual and timely notice of the
terms thereof, a person may not in any
manner be required to resort to, or be
adversely affected by, a matter re-
quired to be published in the FEDERAL
REGISTER under §1206.200(a) and not so
published.

(b) A final order, opinion, statement
of policy, interpretation, or staff man-
ual or instruction that affects a mem-
ber of the public may be relied upon,
used, or cited as precedent by NASA
against any member of the public only
if it has been indexed and either made
available or published as provided by
§1206.200(b) or if the member of the
public has actual and timely notice of
the terms thereof.

(c) Failure to make available an
agency record required to be made
available under this part could provide
the jurisdictional basis for a suit
against NASA under 5 U.S.C.
552(a)(4)(B) through (G), which provides
as follows:

(B) On complaint, the district court of the
United States in the district in which the
complainant resides, or has his principal
place of business, or in which the agency
records are situated, or in the District of Co-
lumbia, has jurisdiction to enjoin the agency
from withholding agency records and to
order the production of any agency records
improperly withheld from the complainant.
In such a case the court shall determine the
matter de novo, and may examine the con-
tents of such agency records in camera to de-
termine whether such records or any part
thereof shall be withheld under any of the
exemptions set forth in subsection (b) of this
section, and the burden is on the agency to
sustain its action.

(C) Notwithstanding any other provision of
law, the defendant shall serve an answer or
otherwise plead to any complaint made
under this subsection within thirty days
after service upon the defendant of the plead-
ing in which such complaint is made, unless
the court otherwise directs for good cause
shown.

(D) Except as to cases the court considers
of greater importance, proceedings before
the district court, as authorized by this sub-
section, and appeals therefrom, take prece-
dence on the docket over all cases and shall
be assigned for hearing and trial or for argu-
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ment at the earliest practicable date and ex-
pedited in every way.

(E) The court may assess against the
United States reasonable attorney fees and
other litigation costs reasonably incurred in
any case under this section in which the
complainant has substantially prevailed.

(F) Whenever the court orders the produc-
tion of any agency records improperly with-
held from the complainant and assesses
against the United States reasonable attor-
ney fees and other litigation costs, and the
court additionally issues a written finding
that the circumstances surrounding the
withholding raise questions whether agency
personnel acted arbitrarily or capriciously
with respect to the withholding, the Civil
Service Commission shall promptly initiate
a preceeding to determine whether discipli-
nary action is warranted against the officer
or employee who was primarily responsible
for the withholding. The Commission, after
investigation and consideration of the evi-
dence submitted, shall submit its findings
and recommendations to the administrative
authority of the agency concerned and shall
send copies of the findings and recommenda-
tions to the officer of employee or his rep-
resentative. The administrative authority
shall take the corrective action that the
Commission recommends.

(G) In the event of noncompliance with the
order of the court, the district court may
punish for contempt the responsible em-
ployee, and in the case of a uniformed serv-
ice, the responsible member.

Subpart 9—Annual Report

§1206.900 Requirements for annual re-
port.

On or before March 1 of each calendar
year, NASA shall submit a report cov-
ering the preceding calendar year to
the Speaker of the House of Represent-
atives and President of the Senate for
referral to the appropriate committees
of the Congress. The report shall in-
clude the following information:

(@) The number of determinations
made by NASA not to comply with re-
quests for records made to the Agency
under subpart 6 of this part and the
reasons for each such determination;

(b) The number of appeals made by
persons under subpart 6 of this part,
the result of such appeals, and the rea-
son for the action upon each appeal
that results in a denial of information;

(c) The names and titles or positions
of each person responsible for the de-
nial of records requested under this
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part, and the number of instances of
participation for each;

(d) The results of each proceeding
conducted pursuant to 5 U.S.C.
552(a)(4)(B) through (G) (see

§1206.800(c)), including a report of the
disciplinary action taken against the
officer or employee who was primarily
responsible for improperly withholding
records or an explanation of why dis-
ciplinary action was not taken;

(e) A copy of the current version of
this part 1206 and any other rules or
regulations made by NASA regarding 5
U.S.C. 552;

(f) A copy of the current fee schedule
and the total amount of fees collected
by NASA for making records available
under this part; and

(g) Such other information as indi-
cates efforts by NASA to administer
fully this part.

PART 1207—STANDARDS OF
CONDUCT

Subpart A—General Provisions

Sec.

1207.101 Cross-references to ethical conduct,
financial disclosure, and other applicable
regulations.

1207.102 Waiver of statutory prohibition.

Subpart B—Post-Employment Regulations

1207.201  Scope of subpart.
1207.202 Exemption for scientific and tech-
nological communications.

AUTHORITY: 5 U.S.C. 7301; 42 U.S.C. 203(c)(1).

SOURCE: 52 FR 22755, June 16, 1987, unless
otherwise noted.

Subpart A—General Provisions

§1207.101 Cross-references to ethical
conduct, financial disclosure, and
other applicable regulations.

Employees of the National Aero-
nautics and Space Administration
(NASA) should refer to the executive
branch-wide Standards of Ethnical
Conduct at 5 CFR part 2635, the NASA
regulation at 5 CFR part 6901 which
supplements the executive branch-wide
standards with respect to prohibitions
and prior approval requirements appli-
cable to certain outside employment
activities, the Office of Personnel Man-
agement provisions on employee re-
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sponsibilities and conduct at 5 CFR
part 735, and the executive branch-wide
financial disclosure regulation at 5
CFR part 2634.

[59 FR 49338, Sept. 28, 1994]

§1207.102 Waiver of statutory prohibi-
tion.

(a) Specific waiver available. The pro-
hibition of 18 U.S.C. 208(a) may be
waived in connection with a specific
matter of the type which comes under
the statute if the employee makes a
full disclosure in writing of the nature
of the matter involved and of the finan-
cial interest relating thereto and re-
ceives, in advance of participation in
such matter, a written determination
that such financial interest is not so
substantial as to affect the integrity of
the employee’s services and, therefore,
that the employee may participate per-
sonally and substantially in that mat-
ter. The procedures set forth in para-
graph (c) of this section will be fol-
lowed in connection with granting a
waiver as described in this section.

(b) General waivers. The prohibition of
18 U.S.C. 208(a) also may be waived by
general regulation applicable to all
NASA employees so as to permit an
employee (including civilian and mili-
tary personnel of other Government
agencies regularly detailed to NASA)
to participate personally and substan-
tially in a specific matter, notwith-
standing the existence of a financial
interest relating to that matter, where
it has been determined that such a fi-
nancial interest is too remote or incon-
sequential to affect the integrity of the
employee’s governmental capacity.
Such a determination has been made
by the Administrator and published in
the FEDERAL REGISTER with respect to
the following categories of financial in-
terest:

(1) The following exemptions apply to
financial interests which are held di-
rectly by a NASA employee, or by the
employee’s spouse or minor child,
whether jointly or individually, or by a
NASA employee and the employee’s
partner or partners as joint assets of
the partnership:

(i) Ownership of shares of common or
preferred stocks, including warrants to
purchase such shares, and of corporate
bonds or other corporate securities, if
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